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1919 M Street, N.W.
Washington, D.C. 20554

Dear Mr. Caton:

On May 8 and May 9, 1996, Harvey Kahn and Alexandra Ackerman met with FCC
staff (see attached list) to disc 1ss Access 2000's concerns in the above referenced
Rulemaking.

Also attached t lease find copies of materials given to those in attendance.
Sincerely,

ol

Harvey Kahn
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Phone: (310) 581-0070, Fax: (310) 581-1533-
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Independent Producears for an Open Information Superhighway

OPEN VIDEO SYSTEMS (OVS) RULEMAKING

Access 2000

. Access 2000 is a membership organization of independent film, television, video and new
media producers who have an interest in maximizing access to new media and technology-
based markets for members’ products.

veral als

. Create opportunities for members to have an ongoing ownership interest in their programming
and meaningful acces to delivery systems.

. Ensure that video delivery systems are open to all producers and program providers and lead
to new distribution ou:lets and markets. new sources of capital, and new co-venture
partners.

. Support alternative mcdels to broadcast networks and closed-cable sytems for delivery of

programming to constmers.

specific Legal/Regulatory Geals

. Encourage FCC to adopt regulatory framework for OVS that provides incentives for telephone
companies to opt for 1)VS as opposed to closed cable model.

. Such incentives incluce: allowing OVS operators to market channels it did not select,
allowing OVS operatcrs to charge different rates for different categories of video
programmers, allowirg OVS operators to allocate capacity to video programmers based on a
prospective payment ..rrangement, and issuing general regulatory guidelines taking
corrective action as nceded.

2656 29th Street, Santa Monica, CA, 90405
Phone: (310) 581-0070, Fax: (310) 581-1533



INDEPENDENT PRODUCERS
ON THE

INFORMATION SUPERHIGHWAY ...

Amud all the excitement atut the information superhighway and new media, there’s at
least one group whose vo ce hasn’t been heard: the independent film and television
producers. Like most every e else, we share the enthusiasm, but we’re also realists. We
don't want to see the creati: ¢ community pushed aside in the mad scramble for control of
the “pipe” and its program: 1ing content.

We’'re heartened that th. bills now moving through Congress are focusing on
competition, open access to the coming “video platforms™ and other important safeguards.
But we want to strengthen vhat’s good about the pending telecommunications legislation
and fight for things that ar* not yet on the agenda. This legislation is the first focus of
ACCESs 2000.

The independent productior communitv needs to protect its interests. That’s why some of
us have formed Accgss 20(:0, an ad-hoc group of independent film and TV producers and
new media developers. We want 1o ensure that the voices of independent producers are
listened to in Washington . s our government writes the rules that will regulate the very
nature of our business for ¢ *cades to come.

Access 2000 is working to:

— ensure an ongoing ownership stake in our programming (such as licensing
structures), meaningful ac 'ess to delivery systems, and a funding mechanism for new
development.

— make sure that the ir-formation superhighway is open to all producers and program
providers and leads to poential new distribution outlets and markets, new sources of
capital, and new co-venturc partners.

~ increase competition in the telecommunication industry in order to bring in new
buyers and new investors. Chat’s why we support Senate bill S. 2111 as an amendment to
S. 1822 and House bills H R. 3626 and H.R. 3636.

Paul Addis Max Goldenson Brenda Miao
Michelle Baron Jonas Goodman D.W Owen
Phil Baron Barry Greenfield Leland Price
Martin Behrens Peter Grunwald Laura Richards
David Brooks Michael Halperin Sanford Rosenberg
Christopher Dorr Greg Hill Angela F Schapiro
Judith Everett David F Hines Mark Stambler
Steve Faigenbaum Barbara Hiser Susan Franklin Tanner
Julian Fowles Harvey Kann Jonathan Wacks

Lois Luger

For more information or to join Access 2000

call 310-581-0070 or fax your questions to 310-581-1533.
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IELEVISION Entrepreneurs race big cable

;ompanies to get new cable services to viewers.

HUNI)RFDS of new cable serv
E e 5 Ty a3
boesare oo the diansing
boards, {rom the privately

s d My Dot TV and the T ove
hanned to Nick at Nite’= TV L and
redihe Hews Carporation’s Pox
o Metwark The saners af thees
<1vices have been banking on the
rrival of the digital boxes that
could tet cable operators offer 500
hannels

But the digital boxes have been
~tetraomarket “They are coming
wutl we are nat looking at tens of mi!
s of thein aut there,” said Larry
ierhrandt, a cable programming
:nalyst at Paul Kagan Associates
Koo nannto ihink 3 il hae the e t
five yeats before there tsreai orit
alinass

That means new channels only be-
- oine avallable when cahle systems
drop anexisting service or improve
their technology. " This Is not the glo
1y days of the 1980's, where opera
tors were paying you to go on their
systems,” Mr. Gerbrandt sald. “The
indusiry has gone from nperators
paving the networks to situations
where the networks sometimes pay
the operators for carriage ™
Indeed several cable exegutives,

'who Insisted on anonymity, satd that
the News Corporation was offering
cable operators as much as $10 for
each new subscriber to get cable to
carry the Fox News Network. ‘'We
are having discussions with several
operators and we will not comment
on the talks at this time,”’ a Fox
spokesman, Brian Lewis, said.

Not every company is going to
wait {or digital boxes to arrive, For
example, Discovery Communica-
tions Inc., which provides the Dis-
covery Channel and the Learning
Channel, plans to introduce its Ani-
mal Planet Channel on June 1. The
service will carry pet shows, feature
films and syndicated shows

vistuvery Cotlimunication: a:
knowledges that it has no idea how
many subscribers Animai Planet
will be able to attract

*‘We have had this channel on the
drawing boards for two and a half
years,” said Jim Boyle, a spokes-
man for the company. “In that peri-
od, digital boxes have constantly
been three years or more away. But
we are tired of waiting. At least if we

.launch, our distributors can see our

product, and we believe we will have
Jdimited d’Istrlbutlon. Hopefully by the

Tom Bloom

1ail, we will have a service thdi fias
started to prove itself with opera-
tors."”

John Hendricks, Discovery’s
chairman, said his company wanted
to introduce Animal Planet in June
because cable operators geperaily
raise their rates twice a year, and it

would be easier for them to do so if
they had more services to offer.
Despite the shortage of channels,
it is worth a larger company'’s effort
to create a new service, he said. ‘‘We
are {acing contintiing fragmenta-

tion,” Mr. Hendricks said. “If there
is a small cable system, it is a vic-
tory to have one of its channels," but
if a system has 100 channels, a com-
pany that makes cable program-
ining wanis tv have as many offer-
ings as possible.

Like other programmers, Mr.
Hendricks Is convinced that he needs
as many channels as possible to pro-
tect Discovery’s leverage with cable
operators. “The name of the game is
shelf space,’” he said. *'If an operator
is going to add channels, we have to
be there."

That might explain why Viacom
Inc., the parent of MTV, Showtime,
and Nickelodeon, is starting Nick at
Nite's TV Land, and why Capital Cit-
ies/ABC, a unit of the Walt Disney
Company, and the Hearst Corpora-

_ .tion, which own Arts and Entertain-

ment, have created the History
Channel.

Most of these services are simply
spinoffs of existing services. It is
easier for spinoffs because they can
control their costs,” said Dennis
Leibowitz, an analyst at Donaldson,
Lufkin & Jenrette.

That is in part because the compa-
nies can turn to their existing sales
and marketing staffs to begin selling
the new services.

“On a stand-alone basis, it will be
very tough for individual services to
get started,” Mr. Leibowitz said.

i

That has not dissuaded dozens of
entrepreneurs from trying their
luck. My Pet TV, which is owned by
the Los Angeles-based Nightwing
Entertalnment Company and has an
alliance with the Humane Soctety,

hopes to make Its debut in Septem-
ber.

Mr. Marcovsky said he hoped to
raise $10 milllon for the service and
was talking not just to cable opera-
tors but also to direct-to-home pro-
grammers. Because such compa-
nies, like DirecTV, offer only nation-
al services, they might have capaci-
ty available for new entries. And as
Mr. Marcovsky put it, '‘Dogs and
cats travel."” He is hoping they travel
abroad as well.

The Love Channel is dedicated to
"‘educational programming and seli-
esteem and self-improvement done
in an entertaining format,” its pres|-
dent, Josephina Gamundi, said. She
i3 hopiing w caise 35 iniiiion fur i
project.

Some experts doubt that such
services have much chance in a me-
dia world that is constantly consoli-
dating.

“‘Some of the weaker services will
combine,” Mr. Hendricks said. ‘A
Time Warner or a Turner Broad-
casting can support five or six serv-
ices. In the end, just as you have fou:
or five major broadcast program-
mers, you will have that number of

- major cable programmers.”
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Making Films Before Fame Knocks

By JENNIFER DUNNING

They mortgage their houses to fi-
nance their films, Checks bounce.
Credit cards quickly reach their lim-
its. Martin Scorscse recalls once hav-
ing to deny a film crew member an
extra helping of spinach because 1t
cost 35 cents. Whit Stillman went
without sleep for two weeks while
shooting *Metropolitan.” -

“You always fecl hke it's a disas-
ter,” R.J. Cutler, producer of “"The
war Room,'* says

Welcome 1o the world of independ-
ent film makers, whose work is the
focus of the Independent Fitm Chan-
nel, a new, 24-hour cable service that
will get under way tonight in Boston
at 7 o'clock. Dedicated entirely to
independent  {ilms and programs

.~abowt-their creation, IFC.will ba dis- .

iributed by the Bravo Cable Network,
a subsidiary of Cablevision Systems
Corporation, the nation's fourth-larg-
est cable operator and, with I1TT, the
new owner of Madison Square Gar-
den.

In a twist of fate — and commerce
—~ typical of the dizzying ups and
downs of independent film making,
the channel will at first be unavail-
able on cable except in Boston. 1t will
be available to about 750,000 homes
=tnund the nation with sateihne dish-
va fiy e end ol 1this yeai, doiuidiiig
Cy 1T 0 it will be available o about
t »0 mitlion homes nationwide via ca-
v inctuding Cablevision systems on

Long Island and in New Jersey,
Brooklyn, Queens, Yonkers and paris
of Westchester. But not in movie-mad
Manhaltan, since Time Warner Ca-
bie did not pick up the channel for its
Manhattan system. “We don't have
any channel capacity left,” said Bar-
ry Rosenblum, president of Time
warner Cable of New York City.

A Growth In Interest

Kathleen Dore, senior vice presi-

dent and general manager of Bravo
and 1FC, said last week that the chan-
nel had “'been in the planning stages
for a couple of ycars.”

“Bravo has for a time had a regu-
lar weekly series featuring independ-
ent films.” Ms. Dore sald ""We've
noticed interest is growing dramati
cally. There has been an increase in
box office and atlention by the press
since f{ilms like ‘The Player,” ‘The
piand’ and 'The Crying Game.' We
also looked at tpe fact that that whole
genre is very underserved on televi-
sion.”

Mr. Scorsese signed on this year as
head of the channel's advisory board,
which also includes Robert Altman,
Ethan and Joel Coen, Martha Cool-
idge, Jim Jarmusch and Spike Lee.
“The ficld is full of mentors,’”™ Ms.
Dore said. ‘‘People with little time,
who are sull working very hard at
iheir careers They are bombarded
an all sides But they still do find
ume

One of the first films to be shown
will be "Everybody Just Stay Caim:

Stories in Independent Film Mak-
ing,”” a half-hour film commissioned
by the channel for its opening night.
Directed by lleana Douglas, an ac-
tress and new {ilm maker, it features
brief, wry interviews with 23 inde-
pendent film makers, actors, produc-
ers and distributors. Mr. Scorsese
1alks about spinach and other trau-
mas, Mr, Cutler about the independ-
ant fitm maker's constant sense of
ilnpending doom, and Mr. Stillman
about sleep deprivation and avoiding
fireworks tossed at the cameraman
by exuberant Spaniards during the

A new cable
channel is devoted
to inde}{endent
cinema.

shooting of his latest film, “‘Barcelo-
na."”

Much of the programming wiil be
devoted lo the work of established
independents. Tonight's lineup in-
cludes films by Mr. Jarmusch, Volker
Schiondorf! and Jonathan Demme.
September programming will also
feature a iestivalof five [ilms by Joh:
Cassavetes, considered by many the
father of independent film—making,

Including *‘Shadows,”” which has just
been released on video by Buena
Vista Pictures, a Disney subsidiary.

Forthcoming festivals will be de-
voled to the filins of Kurosawa and
Truffaul. Other series will include
“Cult Classics’” and '"People We
Like.”

"Some stars {eel they did their best
work in lttle-known films,” Ms, Dore
sald. "' 'People We Like” will show
some of them in roles people don't
know they played.”

This month the series will include
Natasha Richardson as Mary Shelley
in Ken Russell's ““Gothic,” showh un-
edited, and Brad Piut as a Ricky
Nelson-style rock star in 'Johnny
Suede,” a comedy directed by Tomn de
Cillo, the cinematographer on several
early Jim Jarmusch films. In “'Direc-
tor's Choice," directors will choose
tavorite films and introduce them.

IFC also plans to provide on-the-
spot coverage of major film festivals.
It is through festivals and a network

_ of distributors developed by Bravo

that the channel finds films by
emerging or new film makers, Ms.
Dore said. Over the next year, the
channel will provide financing for 8 (10
12 short films by emerging fitm mak-
ers, starting with Ms. Douglas's "'Boy
Crazy, Girl Crazier.”

Interest in studen! film making has
grown with the popularity of inde-
pendent films, and the channel will
sponsor a university showrase 21 the
annual Independent Film Market in

-mid-September at the Angelika Film

“Martin Scorscse, seated beside an editing: vonsole, heads the advisory
board of a new cable channel that will present independent films.

Center. Work from eight {ilm schools
will be chosen for screening at the
market: Boston University; Colum-
bia University; New York Universi-
ty, San Francisco State University,
the School of Visua!l Arts; the Univer-
sity of California at Los Angeles; the
Universily of Southern galifornia and
the University of Te at Austin

Ane of the oight films will rereive the
Bravo/1FC Outstanding Student Film
of 1994 Award, which includes a cash

prize of $10,000 and the opportunity (o
make a short filmn for Brave/IFC
Recves Lehmann, chairman ol the
film and video department al the
Schoo) of Visual Arts in Manhattan,
said that attendance had soared onver
the last five years for the schoo!'s
annual Dusty Awards ceremony, at
which the work of senior-year {fm
- e Feat Lt Andin addine e

Continued on Page C17

Indepextud‘ent Films on Cable

Continued From Page C13

to the nation’s ‘;five major film
schools, he said, there are now some
eight to nine hundred film programs
around the country.

Another change, Mr. Leh said,
is the increasing sophistication of in-
dependent films, even on the student
level. The financial risks are stilt
great for independ: fitm kers,
many of whom are blinded by success
stories starting with the Coen broth-
ers’ “Blood Simple.” '"There are hun-
dreds of unfinished independent
films,” Mr. Lehman said. '‘The idea
is that making films is not so difficult.
Well, it is. But the technique, the film
stock, the production values of inge-

pendent {ilms have gotten so much
better that they are now a viable
source [or (he Hollywood studios. The
only risk_they're taking is putting
some monies into getting the film on
the screen.”

lieana Douglas agrees about the
difficuities of film making. She madr
her first film with savings from her
salary as an actress in “Alive,” the
1993 Paramount-Wait Disney Pic-
tures film about'a plane crash in the
Andes. The cast and crew spent {our
months living on a glacier, Ms. Doug-
las said, watching "'Mearts of Dark-
ness,” Eleanor Coppola’s independ-
ent {iim about the disaster-fraught
making of *Apocalypse Now." The
{:llm, Ms. Dougias said, was ‘‘our bs-

e
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"Frankly, my dear, I don't give a damn" and "Tomorrow is another day" aren't
just twe of the most famous lines from one of Hollywood's most famous movies.
They've also been the ref -ain of many of the Hollywood studios about the notion
of getting involved in on- of the hottest areas in international TV: launching
new networks.

Sure, 20th Century Fox and Time Warner Inc. have been active network builders
abroad, but for the most part the studios controlling the lion's share of
programming have mostly held back from such global pay TV ventures.

They've left the field to folks such as Viacom Inc., Tele-Communications Inc.
and Turner Broadcasting Ssstem Inc., which were keyed into glcbal expansion of
their deomestic channel op«rations.

While in the past the studios had been content to focus on syndication and
production, for the last sear or so Hollywood has been casting a new role for
itself. Players such Columbia TriStar, The Walt Disney Co., Paramount Pictures,
Universal Pictures and MGY are becoming more aggressgive about starting new
networks around the world

"That's a pretty accurite observation. There's certainly a lot more activity
in that arena," says Michael Grindon, executive vice president of Columbia
TriStar Internatiocnal Telz2vision in Culver City, Calif.

Grindon notes that the studios have watched from the sidelines as Time
Warner's Home Box Office init and Canal Plus started highly profitable pay TV
services in their home ccuntries and then used them to spawn several new
networks in other regions of the world.

The studios have proviided the fuel to drive those networks, reaping a small
syndication fortune while the new networks established themselves. Now that the
channels they've helped btuild are highly profitable, the studios feel more
confident about going aft2r a bigger piece of that action.

"It's impossible not t > be very much aware of the success of HBO and Canal
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Plus and other pay TV netwcrks," says Grindon. "So everyone is saying, 'Gee,
wouldn’t it have been nice, in addition to supplying product, to see if we could
have some equity participat.on and build a growth opportunity?’'"

"They realize that they 1eed to have all the revenue streams they can have
with respect to their produ:t and not just be in the business of licensing it,"
says Rafael Pastor, New Yor<-based executive vice president and managing
director of USA Networks In:zernational, which is owned by Paramount and
Universal parent MCA Inc.

The studics also feel th2y're the best suited to see how valuable brands such
as Disney get exploited arcund the world.

"They would like to be more involved with programming, marketing,
development, " says Grindon, "and they'd like a seat at the table in terms of how
those issues are managed ar i directed."

"If you can create a joiat venture with an entity that can deliver the
technical services and the reach and the access, and you supply the programs
from a library that you hav2 sitting around anyway, that is something one should
look at," says Haim Saban, chairman/CEO of Hollywood independent Saban
Entertainment in Burbank, (Calif.

"You are seeing alliances between the pecple who control the access and the
people who control the software," he says. "These are natural alliances."

Among the majors, Columkia TriStar is about to expand the pay TV interests in
Latin America it acquired through parent Sony Pictures Entertainment in a deal
with HBO Ole earlier this iear. The studic will play a key role in launching
some new basic channels with Home Box Office.

In addition to those co- venture channels, "we've been locking at several
other channels that we wou'd like to launch there. Those plans are moving
forward, " says Grindon. "We have certainly had discussions with HBO about doing
things elsewhere in the wo:ld, and those are continuing."

A year ago, Columbia Tr: Star's overseas channel portfolio was empty, but
today it has a half dozen jroperties. Grindon pledges: "We're very much in the
network business and very ommitted to making those networks a success."

The studic's Latin Amer can channels will join Columbia's portfolio of HBO
Ole, HBO Brasil and Cinema: Latin America in the region. The studio's parent
company, Sony Pictures, ha: the new Viva music network in Germany, which is due
to expand elsewhere soon. =nd Sony has also been considering launching a channel
in France.

Even Disney, one of the least animated studios on the channel front despite
the U.S. success of The Di:ney Channel, is making its interest in pay TV known
in Europe.

The studio recently ann unced a partnership with CLT Multi Media, one of the
most powerful network play:rs in Europe, to start the cable and satellite

network Super RTL in Germa iy and to explore other network ventures in Eurcpe.

Cable industry sources say Disney officials are getting ready to make a major
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U.K. move beyond their stske in the Independent Television franchise G in
Britafn. Negotiations were continuing at press time between Disney, British Sky
Broadcasting and cable plzyers over possible channel launches and other new
services.

Disney is said to be analyzing its total U.K. TV plan, from terrestrial to
cable and satellite to it: role in pay-per-view, which is due to hit Britain
next year.

"I know that there has been a tremendous amount of activity, and they are
keeping it very close to ‘heir chest," says one top U.K. programming official.

"I know for a fact tha: they have had extensive meetings over recent weeks,"
the source says, "so much so that the people that we deal with have been
inaccessible. It takes th2am a long time to move, but once they move, they move
in a big way usually."

Etienne de Villiers, president of Buena Vista International Television in
London, acknowledges that the U.K. is a top priority for Disney. But he adds,
"There are other countries that we are busy looking at."

Indeed, Disney is exp.oring the launch of a family channel in The Netherlands
with CLT.

Richard Frank, chairman of the television and telecommunications unit of The
Walt Disney Co. in Burbank, Calif., says that the studio's deal to get a Disney
film block placed each Saturday on Doordarshan, the state-run broadcaster in
India, is a first step toward a full-fledged network launching there. Disney
already has a deal with The Modi Group to eventually start a Disney channel in
that country.

"If our stuff is well accepted, perhaps we'll expand in the future," Frank
says of the activity in India. "Right now, there's not the possibility in India
because there are not many channels, but who knows what is going to happen? All
of these countries are r=ally just evolving."

Buena Vista's de Vil:iers adds, "We're looking at what's going on in Latin
America. There's a lot <f talk right now about doing satellite services for the
Spanish-speaking continent ... but I think the major markets in Europe are the
primary focus right now "

Disney was talking t: the German network Vox before Rupert Murdoch stepped in
and acquired 49.9 perce:t of that property. Earlier, Disney struck a deal with
Star TV, but nothing ev::r materialized.

A little more than a year ago, Rupert Murdoch's News Corp.'s acquisition of a
majority share in Star TV marked the most significant move into Asia by a
company owning a major studioc -- and one that Fox will certainly benefit from.

Even the Hollywood i idependents are warming up to the notion of starting
networks.

Saban, the independent producer, says to "watch for some announcements soon"
about a "worldwide" network venture for his company, but he won't elaborate.
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"I will be involved in channels in Latin America, Eurcpe, the Middle East and
Asia, " adds Michael Solomor., who left his job as president of Warnmer Bros.
International Television D:stribution last March. He then formed the
international telecommunic:tions company Solomon Internmational Enterprises in
Beverly Hills, Calif.

He feels the studios ar: too bogged down to grow in the channel area now even
if they want to. And that's; one reason he's attracted to the network business.

"Studio executives are :00 insecure about their own jobs and studios are not
structured in such a way tnat permits decisions.to be made as fast as they
should be, " says Solomon. 'Most top studio executives today are burdened with
too many responsibilities, and they have to make too many decisions in so many
different areas."

Solomon says Disney has lost seriocus ground by waiting so long to expand
globally on the channel front and by not being more flexible with partners
sooner,

"They've lost many, many opportunities because of their arrogance and their
stubbornness, " he says. "7hey have to have everything their way. They've known
what was out there for mary years but in my opinion they have just gone about it
really wrong. They've los! many opportunities in many countries in Eurcope and
Asia and lLatin America."

Disney officials argue:« their hesitation was due to a concern over protecting
its entertainment franchise, a concern for all Hollywood players, which have the
best-known brands in the »usiness.

"That's always made it difficult for us to embrace partnerships, because
partnerships by definitic1 involve compromise," says Buena Vista's de Villiers.

A top Columbia TriStar official acknowledged that the Hollywood studios are
learning that they can't =xpect complete control in intermational ventures.

"I think everyone's becoming much more attuned to the fact that you have to
be able to deal with flexibility and work on a specific, territory-by-territory
basis, perhaps with different partners," says Grindon, "to make sure you're
developing ventures that suit local tastes and maximize the talents and
advantages that all of tlre partners bring to the table."

The studios are also earning that companies already active, such as Turner,
TCI and Discovery Commun cations Inc., are better poised to seize opportunities.

Such network-oriented companies "have an organization up and running looking
for new development oppo -tunities," says Columbia TriStar's Grindon. "Some
studios may not have the fully developed network personnel capabilities, so they
don't necessarily jump a: quickly at an opportunity.

"One can't announce tmorrow a new network until you put the people in place
to do it," he says, "so “or established networks already there, it's perhaps
easier to jump in and sa,s this is what we're going to do."
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Some argue that even if the studios try to become more flexible and staff up
in new ways, Hollywood wil continue to be hampered by bureaucracy.

"By the time the intermational studio executives get in to see the executive
that's in charge of worldw.de decisions, whoever that may be, then they have to
educate that executive who really isn't out in the field and really doesn't know
what's happening," says So.omon. "He has to be convinced that the recommendation
of the gquy in the field is the right decision. And sometimes that takes a long
time."

His former studio, Warn:r Bros., has already been very active in pay TV
through HBO, but Solomon says, "Even Warner Bros. itself should have made
decisions a couple of years before it actually did."

Warner Bros. has taken :he unusual move of integrating its syndication and
pay TV explorations withir its distribution division by adding a top-level
executive to focus on channels, in addition to the completely separate activity
handled through HBO. Sue Kroll, who was hired away from TNT & Cartoon Europe to
£ill the job, declined to discuss her strateqgy, saying it's too early in her
tenure.

So far, all of Time Warner's pay and free TV network activity has come under
the aegis of HBC, and fron its division, Time Warner International Broadcasting.

Even Paramount Pictures, which has confounded observers by not being active
under its own banner with networks internationally, is expected to become more
vigible in pay TV abroad lecause of its acquisition by Viacom Inc.

"For them Viacom this s a core business. They've built their business on
Nickelodeon, MTV, Showtim:: and VH-1, and they're big believers in running
business such as this dome:stically and internationally," says USA's Pastor. "So
that's good news for us.”

Paramount, along with miversal parent MCA Inc., has made new moves through
USA Networks, which the tvo companies co-own. USA has launched a Latin American
version of USA Network, ai1d a Eurcpean version of Sci-Fi Channel is due next
year.

" paramount supported >ur expansion internationally with USA Latin America
last year, which they approved before the merger," Pastor points out.

Paramount alsc bought a stake in HBO Asia, marking one of the few other major
studio moves on the netwcrk front in that region.

Paramount, Universal Fictures and MGM have also been gearing up a bit through
United International Pictures, their joint company in London that handles
distribution outside of the United States and Canada. UIP and Fox recently took
an ownership position in Cine Canal, a Latin American service based in Mexico,
and UIP owns a stake in ‘' tar Channel in Japan.

However, many obsexrve: s are still astonished Paramount hasn't been more
aggressive with global n:tworks. A conflict over syndication rights for
Paramount programming wa cited as the reason that the proposed network
Hollywood USA, a Europea version of USA Network, never got off the ground last



Mulitichannel News, October 3, 1994

year.

The syndication heads at USA parent. studics Paramount and Universal are seen
as two of the most resistant to giving up syndication sales in oxrder to jump
start network ventures witlq programming. Both declined to be interviewed for
this story.

"I think there is an inherent structural tension inside these studios between
those who are charged with licensing and syndicating the product and those
locking to maximize their short-term cash, which is their job,™ says USA's
Pastor of Hollywood compan-es in general.

Solomon has a more barbed way of putting it, but a way that captures a widely
held belief that scme top .nternational syndication executives fear that new
channel launches will cut .nto their division's sales -- and their own personal
commissions.

"There's resistance for personal gain," says Soclomon. "For personal reasons,
there are a lot of pecple who don't have the best interests of the company at
heart. They have their owr interests at heart."

But figuring out when to pull back on highly lucrative syndication sales in
return for the investment in a new network that might not be profitable for
years is clearly a tough rlecision. :

For the cable networks the new networks essentially represent breaking new
ground because they haven t been major intermatiomal distributors anyway.

"At the end of the day it's show business and it's not show art," says
Disney's Frank, "and we have to turn a profit to our shareholders."”
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COMMENTS OF ACCESS 2000

Access 2000! submits the following comments in response to the
Notice of Proposed Rilemaking (hereaftexr Notice) in the above
titled proceeding.

Access 2000 believes that the open video system (OVS) concept
developed by Congress w0lds the potential to increase diversity and
choice in programming and provide new business opportunities for
independent producers We have been invelved in a variety of video
dialtone proceedings l.efore the Federal Communications Commission
(FCC) and we particinsated in the legislative process leading to
passage of the Telecormunications Act of 1996 to promote not only
our unique business interests but the complimentary goals of
programming diversity and consumer choice. We are participating in
this proceeding as a ratural outgrowth of our previous activities,
and because we believe the decisions made by the Commission in this

rulemaking are critical to achieving OVS’s potential.

Introduction
Access 2000 urges the FCC to implement Section 302 of the

Telecommunications Ac: of 1996 with minimum regulatory reguirements

1 Access 2000 is a membership organization of independent
film, television, vid=0 and new media producers whose mission is to
maximize access to new media and technology-based markets for its
members’ products. A\ccess 2000 aims to promote its membership’s
interests by articula:ing members’ needs and concerns toc regulatory
bodies, distributors investors and the public.

2



and maximum flexibilit: to encourage telephone companies to opt for
the open video system nodel for their video programming services.

Access 2000 parti:ipated in proceedings before the FCC on the
Commission’s video <c¢ialtone rules (VDT). Throughout those
proceedings, Access 2 00 indicated its strong preference for VDT
over the closed cable model. We argued that the VDT model could
create new business cpportunities for independent producers as
program providers 1 oked for new programming. Independent
producers could also have become, although we thought this less
likely, programmers, « ffering their products directly to consumers
over a VDT network.

For a variety of reasons, VDT did not work. With the new OVS
model created by taie 1996 Act, the Commission now has an
opportunity to realizz many of the benefits of VDT, if it creates
a regulatory environment that allows the maximum flexibility in
developing the business case for 0OVS.

Telephone compar ies will only opt for the OVS model if they
believe that they ca: compete with the incumbent cable operator.
We are concerned tlat local telephone companies appear to be
choosing a closed cakle model for their video programming business.
Using the closed cab e model, telephone companies can compete with
local cable operators and consumers will enjoy a wider variety of
programming choices and lower prices. The OVS model offers far
more alternatives fo - consumers and not only price competition but
new pricing models -unning the gamut from competing packages of

programming to full a-la-carte programming menus.



Toward this goal c¢f encouraging telephone companies to opt for
the OVS model, Access Z000 makes the following initial comments on
several items in the Nb>tice.

I. QOVS Operator Should Be Allowed to Market Channels It Did

Not Select

We support the Ccmmission’s tentative conclusion that an OVS
"operator or its af:riliate should be permitted to market to
subscribers the programming services selected by other,
unaffiliated video proagramming providers."® We believe that the
Commission should clarify that the OVS operator or its affiliate is
under no obligation tc¢ market to subscribers all of the programming
services offered b other, wunaffiliated video programming
providers. Further, ve believe that the OVS operators should have
the ability to market programming services selected by others even
if the OVS operator cr its affiliate or another subsidiary of its

parent corporation hes a financial interest in the programming.

II. OVS Operators Should Be Allowed to Charge Different Carriage
Rates for Different Categories of Video Programmers

Subsection 653 (1) (1) (A) of the Telecommunications Act of 1996
requires that "rates terms, and conditions" for carriage be "just
and reasonable aad . not unjustly or unreasonably
discriminatory.™” ""he Commission asks whether or not it is
permissible for OV.. operators to "charge different rates to

different categories of video programming -- e.g., not-for-profit

! Notice at pa-. 27.



programmers, home shopring programmers, or pay-per-channel or pay-
per-program programmer ;. "’ Allowing OVS operators to charge
different rates for different categories of programming is
permissible and in the¢ public interest. We believe that within
each of these categorizs the Commission should require that rates
for carriage be "jus' and reasonable and ... not unjustly or
unreasonably discrimiratory," but that between categories, the OVS

operator should have ¢ fair degree of latitude.

III. OVS Operators Should Be Allowed to Allocate Capacity to
Programmers on a Prospective Payment Arrangement

Access 2000 is c¢oncerned that, as regards rates, terms and
conditions, the Commi:sion is looking at the OVS model through VDT
glasses. Under the /DT model, video programmers lease or rent
capacity on the netwo k. This is not surprising given that VDT is
a common carriage mod=21 and that the Commission first adopted the
model at a time when local telephone companies could not own
programming. VDT was designed to encourage telephone companies to
build video deliver: networks and sell or lease space on the
network to others w'o would provide video programming.* Local
telephone companies were to be landlords and each apartment, i.e.,

channel, would cost 'he same.

3 Notice at par 32.

4 The Commission’s VDT rules did allow local telephone
companies to have ar ownership interest of up to five percent of
the programming dist -ibuted over the network. The Commission felt
that this was needed to provide an extra added incentive for local
telephone companies :zo build video dialtone networks.

5



OVS is a hybrid mcdel lying somewhere between the closed cable
model and a common car:iage model like VDT. As such it should draw
from the best of both. Therefore, OVS operators should be allowed
to develop prospective payment models and apply those models to
categories of video programmers. Payment could be based upon the
number of subscribers or set as a fixed percentage of a video
programmers revenues. OVS operators and their affiliates should be
allowed to develop otrer business and financial models to develop
or license programmir3y that would be distributed over the OVS
network. Such arrangements could include underwriting production
costs and eliminating :he need for an up-front payment or entry fee

into the 0OVS network.

1V. The Commission Should Issue General Guidelines and Allow the
OVS Market to Develop Taking Corrective Action as Needed

At several poin.s in the Notice the Commission asks, in
esgsence, if it would be best to adopt a minimum of regulatory
requirements, closely monitor development in the OVS market, and
take corrective actio:: if necessary. For example, in regards the
allocation of capaci'y among video programmers, the Commission
notes:

One approac1 would be to adopt a regulation that simply
prohibits an open video system operator from
discriminat .ng against unaffiliated programmers in its
allocation >f capacity, we would allow the open video
system operator latitude to design a channel allocation
policy cons stent with this general rule. The Commission
would rule on complaints alleging discrimination on a
case-by-cas=: basis, and, if a violation were found, could
require car riage and/or award damages to any such person
denied carriage, or provide any other remedy available
under the ¢ ommunications Act. Such an approach would

6



provide operators with maximum business flexibility. In
addition, this approach may be the most effective in
encouraging telephone companies to begin providing

service over open video systems.’(emphasis added)
Access 2000 concurs with the wiew that the Commission should
allow maximum business flexibility while reserving its ability to
review developments ani rule on complaints filed by interested

parties as regards the allocation of channel capacity and other

issues outlined in the Notice.

CONCLUSICON

Access 2000 urge:: the Commission to establish incentives
te}ephone companies tc build and operate OVS networks. The OVS
model is superior to th: closed cable model. The Commission should
provide for maximum buisiiness flexibility, minimum regulation, and
appropriate oversight ind review.

Respectfully submitted,

Samuel A. Simon, Esqg.
901 15th Street, NW, Suite 230
Washington, D.C. 20005

el

2656 29th Street
Santa Monica, CA 90405
(310) 581-0070

April 1, 1996

5 Notice at par. 12.
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COMMENTS OF ACCESS 2000

Access 2000° submits the following Reply Comments in response
to the Notice of Proiposed Rulemaking (hereafter Notice) in the

above titled proceed ng.

I. OVS COULD END UP ON THE REGULATORY JUNK PILE WITE VDT

In our Comment s, Access 2000 urged the FCC to implement
Section 302 of the T2lecommunications Act of 1996 (the Act) with
minimum regulatory requirements and maximum flexibility to
encourage telephone ompanies to choose the open video system model
for their video programming services.

QVS was designel by Congress to be an alternative to both the
common carrier model and the closed cable model. Congress did not,
however, intend that OVS regulation would be an amalgam of common
carrier and cable rejulation. In fact, just the oppocsite is true.

"New section 653 (c) sets forth the reduced regulatory

burdens imposec on open video systems. There are several

reasons for streamlining the regulatory obligations of

such systems. First, the conferees hope that this

approach will 2:ncourage common carriers to deploy open

video systems and introduce vigorous competition in
entertainment and information markets. Second, the
conferees recocnize that common carriers that deploy open

systems will be "new" entrants in established markets and
deserve lighte - regulatory burdens to level the playing

* Access 200C is a membership organization of independent
film, television, v deo and new media producers whose mission is to
maximize access to 1ew media and technoclogy-based markets for its
members’ products. Access 2000 aims to promote its membership’s
interests by articu. ating members’ needs and concerns to regulatory
bodies, distributors, investors and the public.

2



field. Third, :-he development of competition and the

operation cf market forces mean that government oversight

and regulation :an and should be reduced.® (emphasis

added)

Notwithstanding this general admonition, the Act does
establish a regulatory framework for OVS. The Comments filed in
this proceeding push and pull the Commission in different
directions on each »>f the 1issues discussed in the Notice of
Proposed Rulemaking. Access 2000 urges the Commission to measure
its decisions agaiast Congress’s admonition to streamline

regulatory obligatiors for OVS providers. If not, OVS could end up

on the regulatory juik pile with video dialtcne.’®

ITI. OVS PROVIDERS S3SHOULD HAVE SIGNIFICANT FLEXIBILITY IN
SETTING RATES FOR DIFFERENT CATEGORIES OF VIDEO
PROGRAMMERS
In our Commen:s, Access 2000 argued that allowing OVS

operators to charge different rates for different categories of

programming is permissible and in the public interest. We believe
that within each of :these categories the Commission should require
that rates for cairiage be "just and reasonable and ... not
unjustly or unreasonably discriminatory," but that between

categories, the OVS operator should have a fair degree of latitude.

2 Telecommuni-ations Act of 1996, Conference Report, at 62.

* In fact, i: many areas OVS may already be a non-option.
Ameritech has just ltieen awarded its fourteenth franchise to provide
cable television service in its region demonstrating that the
closed cable model 1is an attractive option for 1local exchange
carriers.



Comments filed b+ MFS are consistent with our position.®

Comments filed by others,?

however, ask the Commission to impose
common carrier-like —egulations on 0QVS rates and should be
rejected. The Motion 3Jicture Association of America (MPAA) urges
the Commission to adont rules, "that would prohibit any kind of
discrimination based on content or that otherwise is not
economically justified."® It is wunclear what MPAA means by
"economically justified." However, MPAA opposes the Commission’s
proposal to adopt a presumption that rates are reasocnable if some
number of non-telco programmers gain access to the OVS network or
if rates for non-telc . programmers are the same as for the telco-
affiliated programmer . Further, MPAA urges the Commission to
adopt a cost based frmula for rates and strict cost allocation
requirements. We can only presume then that the phrase
"economically justifi=d" refers solely to OVS network based costs.

Access 2000 be .ieves that in order to ensure that OVS
subscribers have access to the widest variety of programming from
the widest variety of sources, O0OVS operators should have
significant flexibi ity in establishing rates for different
categories of programmers. One way to achieve this goal is to

allow OVS operators :o develop prospective payment models.

¢ See Comments of MFS at 8-14.

5 See, for exanple, Comments of the Natiocnal Cable Television

Association and the National League of Cities.

§ Comments of MPAA at 9.



III. OVS OCPERATORS SHOULD BE ALLOWED TO DEVELOP PROSPECTIVE PAYMENT

MODELS

Notwithstanding t e fact the OVS was adopted by Congress as an
alternative to the comron carrier and closed cable models, very few
of the Comments receired by the Commission demonstrate thinking
beyond these two apprcaches. For example, in our Comments Access
2000 argued that OVS operators should be allowed to develop
prospective payment mcdels and apply those models to categories of
video programmers. ‘ayment could be based upon the number of
subscribers, or set a: a fixed percentage of a video programmer’s
revenues. OVS operetors and their affiliates should also be
allowed to develop ot er business and financial models to develop
or license programmi:ig that would be distributed over the OVS
network. Such arrang=ments could include underwriting production
costs and eliminating the need for an up-front payment or entry fee

into the OVS network.



CONCLUSION

Congress adopted an OVS model to provide a significant degree
of regulatory flexibility for telephone companies entering the
video programming mar<et. The Commission can best achieve this
goal by providing for maximum business flexibility, minimum
regulation, and approwriate oversight and review.

Respectfully submitted,

Harvey Kahn

2656 29th Street

Santa Monica, CA 90405
(310) 581-0070C

Samuel A. Simon, Esq.
901 15th Street, NW, Suite 230
Washington, D.C. 20005
Counsel to ACCESS 2000

April 11, 1996



